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NONDISCLOSURE AGREEMENT 



This Consulting and Nondisclosure Agreement (the "Agreemeat") is dated as of 
this fourth day of December, 2000, and is by and between Patrick Cunningham Group, Inc., an 

Arizona corporation, and Patrick Cunningham (collectively, "Clienf and , 

a ("Consultant") 

RECITALS: 

A Client has developed a software application (the "Product'") for use in certain 
transactions by a certain class of businesses. Client requires assistance in completing the 
development of the Product so that it may become markeUble to the businesses for which it is 
being developed. 

B. Consultant is skilled in progranuning and software developm^t and is willing 
to assist Client in the further development of the Product, including assistancer is i^siiwi^ other 
specialized personnel to pcrfoim specific tasks in Ae development, such as pro^atoming, 

C. Client is willing to retain Consultant, but only upon the terms and conditions 
of this Agreement Agreement by Consultant to the nondisclosure and confidentiality provisions 
of this Agreement is a condition to Client being willing to disclose any information about the 
Product to Consultant 



AGREEMENTS: 

In consideration of the recitals and mutual agreements of the parties, the parties 

agree: 

1. Definition of Confidential Information , For the purposes of this Agreement, 
''Confidential Information'' shall mean all information obtained by Consultant from or 
disclosed by Client, including any information or know-how, data, process, technique, design, 
drawing, program, formula or test data, trade secret, prices, algorithm, computer program (source 
and object code), relating to the Product, work in progress, future development, engineering, 
manufacturing, marketing, servicing, financing, or personnel matter relating to Client, the 
Product, sales, suppliers, clients, customers, employees, investors or business, whether in oral, 
written, graphic or electronic form; or any document, diagram, drawing, computer program, or 
other communication which is either conspicuously marked "confidential," known or reasonably 
known by Consultant to be confidential, or is of a proprietary nature, and is learned or disclosed 
in the course of discussion, studies, or other work undertaken between the parties; and any 
information which Client has identified to Consultant in writing as confidential before or within 
thirty days after disclosure. ^Confidential Information" shall also include all information 
developed by Consultant which is, by the terms of this Agreement, to be owned by Client 

2. Nondisclosure Obligations. Consultant agrees (a) to hold Client's 
Confidential Information is strict confidence; (b) to exercise at least the same care in protecting 
Client's Confidential Information from disclosure as Consultant uses witii regard to its own 
Confidential Information; (c) not to disclose such Confidential Information to third parties; and 



JLH:jlh 370471.01 12/03/2000 



Nondisclosure Agreement 
Patrick Cunningham Group, Inc. 



(d) not to use any Confidential Infonnation for any purpose other than development of the 
Product on behalf of the Client except as set forth elsewh«e in this Agreement 

3. Cnnfidential Information Developed by Consultant. As part of the duties of 
Consultant, Consultant may develop or cause to be developed, processes, computer programs, or 
other material which, when ^plied to or used in the Product, will become Confid«tial 
Infonnation, Such information, processes, developments, and other material shall be owned by 
Client, and Consultant agrees to execute any documents required to convey such material to 
Client, including the assignments of all copyrights thereto. Consultant agrees that any 
developments to the Product made by him or any agent, employee or contractor of his shall 
constitute a work for hire owned by Client Consultant shall own, and shall not be required to 
convey, any information, processes, developments or other intellectual propetty to the extent it is 
or may be not used in the Product or any product or application which is or could be competitive 
with the Product. 

4. Disclosure to Employees and Odiers . Consultant may disclose Client's 
Confidential Infonnation to its responsible employees with a bona fide need to know, but only to 
the extent necessary to cany out the purpose of this Agreement Consultant shall be responsible 
for the conduct of its employees pursuant to this Agreement. Consultant agrees to instruct all 
such employees not to disclose such Confidential Information to third parties, including 
consultants, without the prior written permission of Client Consultant may also disclose 
Client's Confidential Information to independent contractors retained by Client or by Consultant 
to assist with development of the Product, but only after such independent contractor has 
executed a nondisclosure agreement with or for the benefit of Client ^ch contains restrictions 
on disclosure as least as comprehensive as those contained in this Agreement 

5. Removal of Confidential Materials . Consultant agrees not to remove any 
materials or tangible items containing any of Client's Confidential Infonnation fiom the 
premises of Ghent ^^th)^^ consent Consultant agrees to comply with any and all tenns 
and conditions that QUdent^poses upon approved removal of such materials or items, including 
without limitation thaJt-tfeeL^femoved materials or items must be returned by a certain date, and 
that no copies of the removed m^rials or it«ns are to be made. 

6. Return of Confidential Information . Consultant agrees to promptly return to 
Client any documents reflecting Confidential Information and any copies made thereof that 
Consultant may have made, may have access to, or may receive or possess during the period of 
its discussions and/or business relationship, Upon termiiuition of the business relationship 
between Chent and Consultant Consultant shall promptly deUver to Client any and all such 
information in its possession or \mdec its control, excq)t as the parties by prior express written 
permission or agreement have agreed to retain. Upon Ghent's request. Consultant will promptly 
return to Client all materials or tangible items containing Client's Confidential Information and 
all copies thereof. 
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7 xr ^rrrant of Rights . Each party recognizes and agrees that nothing contained 
in this Agreement wiU be conned as granting any rights to Consultant, by Uccn^or otherwise, 
to use any of Client's Confidential Information except as specified m this Agreement. 

8 Po.Mt.>,ift And Legal Relief. Each party acknovdedges that aU Client's 
Confidential Information is owned solely by CUent (and its licensors) and Aat the ^-^^^^ 
Srs^or use of such Confidential Inforniation would cause «JP«f ^^^^^^^ 

iniunr the degree of which may be difficult to ascertain. Accordingly, each party agrees ma 
CUent shall l^ve the rights to obtain an immediate injunction from any court of comprtoit 
Scti^eSoining bSch of this Agreement or disclosure of the Confidential Information^ 
Sm S al?o havf the right to pursue any other rights or remedi^ available at law or m eqmty 
fo^ such a bieacL In the event any action shall be brought by Pf^^^ t 
other on account of the breach of any provisions, covenant or condition herem c«ntamed. ^ 
prevailing party in said action shaU be reimbursed by the other party for all reasonable costs tmd 
expensW^Ltired in connection with litigation, including without Imiitation. reasonable 
attorney's fees. 

9. Temiination . This Agreement shaU remain in effect for three years ftom the 
date of the last disclosure of Confidential Infoimation, at which time it wiU taminate. 

10 Nnt rf fn>nilting Contract . This Agreement does not contain the terms and 
conditions, including compensation, by which Consultant wiU render services to Ch«it. Such 
terms and conditions shaU be set forth in a separate Agreement, which shaU contain terms wui 
conditions consistent with the terms of this Agreement. La the event of conflict between the 
terms of the agreement for consulting seivices and this Agreement, the terms of this Agreement 
shall control, even if the agreement for consulting services is executed after this Agreement, 
unless the agreement for consulting services or other document specifically amends this 
Agreement. 

1 1 . Inte gration . This Agreement, subject to flie terms and conditions imposed on 
the removal of Confidential Information under Section 5 and execution of a consistent agreement 
for consulting services as contemplated by Section 10, is the entire Agreement between the 
parties with respect to the subject matter hereof, and revokes and supersedes aU prior agreements 
between the parties and is intended as a final expression of their Agreement This Agreemrat 
shall not be modified or amended except by written agreement signed by a duly authori^ 
representative of the parties hereto. ITiis Agreement shaU take precedence over any other 
documents that may be in conflict therewith. 

12. Severability . If any provision of this Agreement is declared to be invalid, 
void or unenforceable, the remaining provisions of this Agreement shall continue in fiill force 
and effect. 
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13 finvemine Uw . This Agreement shall be governed by the laws of the State 
of Arizona applicable to agreements made and to be whoUy perfbimed therein, without reference 
to or application of principles of choice of law. 

14 Waiver . No waiver by either party, whether express or implied, of any 
provision of this Agreement shaU constitute a continuing waiver of sudi provision or a waiver of 
m other provision of this Agreement. No waiver by either party, whether repress or unphed. of 
any breach or default by the other party. shaU constitute a waiver of any other breach or default 
by the other party, shall constitute a waiver of any other breach or default of the same or any 
other provision of this Agreement 

15 rniirtOidered Disclosure . Consultant shall not be liable for the disclosure of 
Confidential Information if made in response to a valid order of a court or authorized agency of 
the government; provided that ten days notice first be given to Client so a protectve order, if 
appropriate, may be sought by Client. 

16. Siicf.essors and Assigns . This Agreement shall be binding upon and shall 
inure to the benefit of the parties hereto and their heirs, administrators, successors and assigns. 



DATED as of the date first above written. 



PATRICK CUNNINGHAM GROUP, INC. 
By. 



Patrick Cunningjiam, President 



Patrick Cunningham 



[Consultant] 
by 



Name. 
Tide " 
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